IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
BARBARA BREUER : NO. 97-0082-02

VEMORANDUM AND ORDER

HUTTON, J. Sept enber 12, 1997

Presently before the Court are the Defendant Barbara
Breuer's Mdtion for Judgnent of Acquittal and for a New Trial, the
Governnent's nmenorandum in opposition, and the Defendant’s

menorandumin reply thereto.

| . BACKGROUND

After a jury trial, Defendant, Barbara Breuer
(“Breuer”), was convicted on one charge of willfully failing to
file a tax return for the year 1993 in violation of 26 U S.C. 8§
7203. In the present notion, Breuer argues that she is entitled

to a judgnment of acquittal on Count Eight of the Information® on

1 count Ei ght reads:

COUNT _EI GHT

THE UNI TED STATES ATTORNEY FURTHER CHARCES THAT:
1. AT ALL TIMES MATERI AL TO THI S | NFORVATI ON, DEFENDANT

BARBARA BREUER
EARNED SUBSTANTI AL | NCOMVE AS A GYNECOLOG ST AND A PARTNER I N
W DZER, O SHEA, AND CONNOLLY, | N NORRI STOAN, PENNSYLVANI A. 2.
DURI NG THE CALENDAR YEAR 1993, |IN THE EASTERN DI STRI CT OF
PENNSYLVANI A, THE DEFENDANT BARBARA BREUER, A RESI DENT OF THE
EASTERN DI STRI CT OF PENNSYLVANI A, HAD AND RECEI VED GROSS | NCOVE OF
APPROXI MATELY $218, 694. 11 AND BY REASON OF SUCH | NCOVE SHE WAS
REQUI RED BY LAW FOLLOW NG THE CLOSE OF CALENDAR YEAR 1993 AND ON
OR BEFCORE APRI L 15, 1994, TO MAKE AND FI LE AN I NCOVE TAX RETURN TO
THE DI STRI CT DI RECTOR OF | NTERNAL REVENUE FOR THE | NTERNAL REVENUE
DI STRI CT OF PHI LADELPHI A, EASTERN DI STRI CT OF PENNSYLVANIA; OR TO
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three grounds: (1) there was insufficient evidence of wllful ness
as to the 1993 tax year; (2) the verdict of willfull failure to
file a 1993 return was contrary to the weight of the evidence;
and (3) the governnent’s failure to preserve and di scl ose Revenue
Agent Patricia Berretta’ s rough notes of three tel ephone
conversations with the Defendant “anounted to such an extrene
violation of the governnent’s obligations under Rule 16, Rule
26. 2, Brady, and the Jencks Act, as to require the entry of a
judgnent of acquittal.” (Def.’s Mdt. for Judgnent of Acg. and
for a New Trial at 10). Alternatively, Breuer argues she is
entitled to a newtrial on four grounds: (1) the Governnent’s
nondi scl osure of the Berretta notes requires a newtrial; (2) the
Court erred in declining to charge the jury on the defense theory
of the case; (3) the Court erred in giving the jury a

suppl emental “nodified” Allen charge; and (4) the Court erred in
charging the jury with the Governnent’s “Deli berate |gnorance”
instruction. 1d. at 14-21. For the foregoing reasons, the

Def endant’s Motion is Denied both as to judgnent of acquittal and

a new trial.

1. Mtion for Judgnent of Acquittal

'(...continued)

THE DI RECTOR, | NTERNAL REVENUE SERVI CE CENTER, M D- ATLANTIC
REG ON, PHI LADELPH A, PENNSYLVANI A; OR TO ANY OTHER PROPER OFFI CER
OF THE UNI TED STATES, STATI NG SPECI FI CALLY THE | TEMS OF HER | NCOVE
AND ANY DEDUCTI ONS AND CREDI TS TO WHI CH SHE WAS ENTI TLED; AND THAT
KNOW NG ALL THESE FACTS, SHE DID WLLFULLY AND KNOW NGLY FAIL TO
MAKE AND FILE AN | NCOVE TAX RETURN TO THE DI STRI CT DI RECTOR OF
| NTERNAL REVENUE, TO THE DI RECTOR OF THE | NTERNAL REVENUE SERVI CE
CENTER, OR TO ANY PRCOPER OFFI CER OF THE UNI TED STATES.

N VI OLATION OF TI TLE 26, UNI TED STATES CODE, SECTI ON 7203.
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Breuer first nmakes three argunents that she is entitled
to a post-verdict judgnent of acquittal under Rule 29© of the
Federal Rules of Crimnal Procedure. These wll be considered in

turn.

A. Sufficiency and Wi ght of the Evidence?

The Defendant first argues that the Governnent produced
i nsufficient evidence of willfulness to support a verdict against
her. Failing that, she argues that--as to wllful ness--the
verdict was contrary to the weight of the evidence. ( See Def.’s
Mbt. at 10-11).

Under Rule 29(c), a Court may order entry of a judgnent
of acquittal if it finds as a matter of law that “the evidence is
insufficient to sustain a conviction of such offense or
offenses.” Fed. R Cim P. 29(a). This standard is highly
deferential to the factfinding role of the jury. The Court does
not wei gh the evidence, but determ nes whether the Governnment has
proffered sufficient evidence on each el enment of the offense to

support the verdict. See United States v. G anpa, 758 F.2d 101

106 (3d Cir. 1985). It is well established that the Court may
not disturb a jury verdict unless, taking the view nost favorable

to the Governnent, there is no substantial evidence to support

it. See (dasser v. United States, 315 U. S. 60, 80 (1942);

2 Because the Defendant does not make a separate argunment that the
verdict was contrary to the weight of the evidence, the Court will consider
both argunments together in this section.
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United States v. Anderson, 108 F.3d 92, 93 (3d Gr. 1997). A

Rul e 29© notion may not be granted if “after view ng the evidence
in the light nost favorable to the prosecution, any rationa
trier of fact could have found the essential elenments of the

crime beyond a reasonable doubt.” United States v. Col enman, 862

F.2d 455, 460 (3d Cir. 1988) (quoting Jackson v. Virginia, 443

U S 307, 319 (1979)) (enphasis in original). Therefore, in
considering the present Mdtion, the Court may set aside the
jury's verdict only if it finds that no rational jury could
conclude that the defendant comnmtted the crinmes charged beyond a

r easonabl e doubt . United States v. Ashfield, 735 F.2d 101, 106

(3d Cr.), cert. denied, 469 U S. 858 (1984).

The crime of willfully failing to file a federal incone
tax return has three elenents: (1) the presence of a duty to file
a federal incone tax return; (2) failure to file the return; and

(3) willfulness. See 26 U S.C. s. 7203 (1994); United States V.

Crocker, 753 F. Supp. 1209, 1212 (D.Del. 1991) (Roth, J.).
Breuer disputes neither her duty nor her failure to file in the
present case. Instead, Breuer contends that the Governnent
failed to make out its required proof that she acted wllfully
beyond a reasonabl e doubt. (See Def.’s Mdt., at 10-11).

Under s. 7203, a defendant acts willfully if she
commts a “voluntary, intentional violation of a known | ega

duty.” Cheek v. United States, 498 U S. 204, 201 (1991). The

Gover nment of fered evidence that the Defendant was an educat ed

professional, (Tr. at 72-73 (6/2/97) (Wdzer)), with a substanti al
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annual incone during the relevant period, (Tr. at 87-108 (6/2/97)
(Wdzer)), who had filed tinely tax returns in previous
years, (Tr. at 125-128 (6/2/97) (Rodgers)). It offered evidence
that she attended nonthly neetings at her nedical practice
partnership to discuss financial matters. (Tr. at 79-80 (6/2/97)
(Wdzer)). It further produced evidence that she attended annual
partnershi p neetings where an accountant was present and both
partnership and individual tax issues were discussed, and
received copies of K-1 tax forns intended to assist the partners
in filing their individual federal income tax returns. (Tr. at
83-85 (6/2/97) (Wdzer)).

The Governnent al so offered the testinony of Revenue
Agent Patricia Berretta (“Berretta”), who was assigned to the
Def endant’s case. It showed that Agent Berretta had contacted
t he Def endant and her husband, Daniel Breuer, by tel ephone on
numer ous occasi ons between July, 1993 and February, 1994 to
discuss their failure to file tax returns for the years 1990 to
1992. She testified that she twice net with Dani el Breuer: on
Novenber 3, 1993 and February 2, 1994. (Tr. at 58-59, 67 (6/3/97)
(Berretta)). Further, Agent Berretta testified that on three
occasi ons she spoke with the Defendant Barbara Breuer over the
t el ephone and specifically informed her that the Defendant and
her husband had not filed tax returns for the years 1990 t hrough
1992, and that Berretta was seeking those returns. (Tr. at 53-67
(6/3/97) (Berretta)). Finally, the Defendant admtted on cross-

exam nation that during the years charged in the crimnal
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i nformati on she knew she was required to file tax returns,
W thout regard to her husband s incone. (Tr. at 85-90 (6/4/97)
(Berretta)).

Consi dering the above evidence, the Court cannot find
that the evidence offered was insufficient to support the jury’'s
verdict as to willfulness. Here, a rational juror could easily
conclude that the Defendant was aware of her obligation to file a
federal income tax return by April 15, 1994--the year charged in
Count Eight of the information--and voluntarily and intentionally
failed to do so.

Li kew se, the jury’'s finding is not contrary to the
wei ght of the evidence. Although the Defendant asserts in her
Motion that “the scant evidence of w | ful ness was far outwei ghed
by other, entirely excul patory evidence,” she fails to identify
any overwhel m ng excul patory evidence. (See Def.’s Mdt. at 11).
The Defendant’s only excul patory evidence as to willfullness was
her testinony that her husband so exclusively handled famly
financial and tax matters that she was unaware of his failure to
file the returns. (Tr. at 44-46, 58-64, 74-75 (6/4/97)
(Breuer)). Thi s evidence was by no nmeans overwhel m ng, and the
jury was entirely within its discretion to accept or discount it
in viewof its determnation of the credibility of the w tness.
Making all inferences in favor of the Governnent, as the Court
must, it does not appear that the jury' s verdict was against the

wei ght of the evidence.



B. Failure to Preserve and D scl ose Rough Notes

The Defendant next argues that the Governnent’s failure
to preserve and di scl ose Agent Berretta' s rough notes of her
three tel ephone conversations with the Defendant constituted a
viol ation of Federal Rule of Crimnal Procedure 16, Federal Rule
26. 2 and the Jencks Act, 18 U.S.C. s. 3500 (1994), and the

affirmative disclosure requirenents of Brady v. Maryland, 373

U S 83 (1963), and its progeny.

1. Agent Berretta's Steno Notes

In her Modtion, Breuer argues that she was prejudiced by
the Governnent’s failure to disclose the existence and
destruction of “steno notes” that Agent Berretta nmade after her
three tel ephone contacts with the Defendant. ( See Def.’s Modt. at
5). Defendant asserts that with these notes she woul d have nore
effectively inpeached Agent Berretta, the Governnent’s main
witness as to the elenent of willfullness. (See Def.’s Reply at

2-4). Defendant further cites United States v. Ranpbs, 27 F.3d 65

(3d Cr. 1994), and other Third Crcuit cases for the proposition
that the nere fact of the Governnent’'s failure to preserve and

di scl ose the steno notes requires a judgnent of acquittal in this
case. (See Def.’s Mot. at 11-14; Def.’s Reply at 4). A review
of the role the m ssing steno notes played in the trial and the
rel evant case |aw indicates that the Defendant’s position is

w t hout nerit.



As part of its proof of willfullness, the Governnent
of fered Agent Berretta' s testinony that in three separate
t el ephone contacts she had notified the Defendant of her failure
to file the relevant tax returns. (Tr. at 53-68 (6/3/97)
(Berretta)). Agent Berretta first testified that on Septenber
15, 1993, she called the Defendant’s house and spoke with her to
schedul e a Septenber 29 appointnent to obtain the Breuers’ tax

returns. The Agent testified as foll ows:

Q@ Any why did you--what did you tell Ms. Breuer was the reason
for the appointnent relevant to this case?

A Well, we did not have tax returns for the years said, and | was
trying to in--you know, secure themso that--

Q Relevant to this case what years did you tell her the IRS did
not have tax returns?

A: 1990, 1991, and 1992

Q What was Ms. Breuer’s response to that on Septenber 15th,
1993?

A. There was no response.
(Tr. at 53-55 (6/3/97) (Berretta)).
Second, Agent Berretta testified that on Decenber 15,
1993 she called the Defendant at her office, |eaving a nessage
that Patricia Berretta fromthe IRS had called. (Tr. at 60
(6/3/97) (Berretta)). Later that day, the Defendant returned the
call, and the Agent again infornmed her of the unfiled tax returns

and sought to arrange an appointnent. The Agent testified:

Q Be specific. Tell the jury what deneanor you had over the
phone and what you told her?

THE WTNESS: | told her that | was trying to secure the tax
returns that had not been filed and, you know, could she help nme
out nore or less and, you know, get in touch with her husband, you
know, the two of them get together and pl ease get ne the returns.

(Tr. at 61-2 (6/3/97)).



Finally, on February 2, 1994, after neither
Breuers showed up for a previously schedul ed appoi nt ne
norni ng, Agent Berretta called the Breuers’ residence

with the Defendant a third tinme. The Agent testified:

of the
nt that

and spoke

Q Wiat did you say to her? How did you identify yourself?

A Hello, this is Patricia Berretta, I'mcalling from

I nt er nal

Revenue and, you know, is this Ms. Breuer? And we talked a bit--

Q What did she say in response to that?

A: Yes, this is Ms. Breuer. And | just said that, you know, |I'm

wai ting for, you know, to show up at this appointnent.

We had an

appoi nt nent schedul ed for today, and no one is here and sone--you

know, are you coning in?

She said her husband had left for the appointment. That
was--she had just, you know, seen himbefore he left and that she
was going to try and locate himfor ne. And basically that’s what

happened.
She | ocated him for me because--
Q well--
A: --two hours later he showed for the appointnent.

(Tr. at 66-7 (6/3/97) (Berretta)).

On cross exam nation, counsel for the Defend

ant

elicited that in addition to her contenporaneous handwitten tine

report and subsequent typewritten crimnal referral re
produced to the defense--Agent Berretta had taken down
cont enpor aneous handwitten notes of the phone contact
steno book. (Tr. at 94-5 (6/3/97) (Berretta)). Berre
that her practice was to jot down “a quick note to nys
time sheet and | ater take down additional notes in the
book. (Tr. at 94-5 (6/3/97)). She testified that the
notes “nore or |less had nore details” than the handwi

report, but had been m splaced or destroyed in the int

port--both

s in her

tta stated
elf” on the
steno
steno

tten tine

erveni ng



3

years as a result of two office noves. However, Agent Berretta

testified that she had transferred the information in the steno
book into her typewitten crimnal referral when she nmade the
referral in June, 1994. (Tr. at 91-2 (6/3/97)).

Berretta further stated on cross that her present
testinony was from her recollection of the tel ephone

conversati ons, independent of any notes:

Q Now, are those tel ephone conversations as to which you had a
recol | ecti on i ndependent of your notes, or are you able to recal
those only because you' ve been reviewing this summary you have in
front of you in preparation of this case?
A: No. Actually | recall them because they’'re [sic] were only a
fewand | was frustrated during this time, and |--Ms. Breuer was
very nice on the phone, Dr. O Shea was very nice on the phone, but
| recall them because there were so few

And | know when | did speak to her, especially on Decenber
15th and on February 2nd, | was very frustrated and wanted her to
realize what was going on to nmake sure because she never showed
for the appointnents with her husband.
Q I'msorry. Are you finished?

A So | wanted to make sure and that’'s how | definitely recall ny
conversations with her

(Tr. at 111-12 (6/3/97) (Berretta)).

The Defendant was, however, able to offer evidence to
contradict Berretta's testinony as to the three phone contacts.
First, counsel for the Defendant cross-exam ned Berretta as to
i nconsi stenci es between the contenporaneous handwitten notes in
her tinme report, her subsequent typewitten crimnal referral and
present testinony, eliciting that Berretta made no notes in her
cont enpor aneous tinme sheet of specifically inform ng the

Def endant of her failure to file the tax returns. (Tr. at 119-27

® The Defendant does not question the good faith of either Agent

Berretta or the prosecution in losing the notes and possibly pernitting them
to be destroyed. (See Def.’s Mot. at 6 n.7).

-10-



(6/3/97) (Berretta)). Second, in her own testinony, the

Def endant specifically contradicted Berretta. On direct, Breuer
clained with respect to the Septenber 15, 1997 phone contact: *“I
just--1 don’t know exactly what it was about. | did understand
that there was a concern about taxes, but | didn’'t understand
exactly what the--the problemwas.” (Tr. at 52 (6/4/97)
(Breuer)). On cross exam nation, the Defendant further

contradicted Berretta' s account of phone contacts:

Q Now, did Revenue Agent Berretta in any of your three tel ephone
conversations which took place between the tinme period of

Sept enber, 1993, and February of 1994, ever tell you that no tax

returns were filed by you or your husband for the tax years 1990,
1991, and 19927

A: No, she did not.

Q Did Agent Berretta ever tell you during any of the three
conversations that you had with her between Septenber of 1993 and
February , 1994, that she was trying to get the incone tax returns
for 1990, 1991, and 19927

A | did not come away from any of those phone conversations

t hi nking that was the case. Had it been, | would have been there,
and this probl emwoul d never have gotten to this |evel

(Tr. at 90 (6/3/97) (Breuer)).

When counsel for the Governnent pressed her what she
meant by not “comi ng away” fromthe second conversation wth the
i npression that no tax returns had been filed for 1990, 1991, and
1992, the Defendant testified:

Q Did she tell you that?
A | don’t recall her telling nme that, no.
Q Is it you don't recall her telling you that today, or is it

possible that she did tell you that and you just don’t renenber
t oday?
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A | don’t believe it was said in that way to nme, no, | don't.

(Tr. at 92 (6/4/97) (Breuer)).

Therefore, at trial Agent Berretta s steno notes did
not play the dramatic role that the Defendant suggests. Berretta
testified to the events from present recollection, and did not
rely on the mssing notes. There is no indication that the notes
cont ai ned any additional inpeachment material.® |In any case, the
def ense cross-exam ned the Agent extensively on this point, and
of fered the Defendant’s testinony to contradict her. Finally, it
shoul d be noted, it was not at all necessary to the Governnent’s
case that it prove Berretta specifically informed the Defendant
of the unfiled returns. Fromthe evidence presented, the jury
coul d have found that the Defendant was on notice of the tax
violation fromthe fact of Agent Berretta' s persistent inquiries
alone. Berretta's testinony, then, was only a nore direct proof
t hat the Defendant was on notice, where circunstantial proof was
sufficient. On this background, therefore, it is evident that
the unintentional |oss or destruction of Agent Berretta' s steno

notes did not prejudice the Defendant in this trial.

2. Rule 16 Di scl osure

The first issue is whether, as the Defendant contends,

Agent Barretta' s m ssing or destroyed rough notes were

* At best for the Def endant, Berretta s notes m ght have contai ned
no nmention that the Agent specifically inforned the Defendant of the unfiled
returns. At worst, they might corroborate the Agent’s testinony that she did
specifically informthe Defendant.
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di scoverabl e under Rule 16 of the Federal Rules of Crim nal
Procedur e.

Two potential avenues for disclosure under Rule 16
m ght arguably apply to this case. First, under Rule
16(a)(1)(A), the Governnent nust disclose any statenent by the
defendant, including: any relevant witten or recorded statenent
made by the defendant, any witten record containing the
substance of any oral statenent nade in response to interrogation
by a governnent agent, and any relevant grand jury testinony by
the defendant. Second, Rule 16(a)(1)(C) requires that the
Governnent di sclose all docunents or tangi ble objects that are
material to the preparation of the defendant’s defense, intended
for use by the governnent as evidence in chief at the trial, or
obtai ned fromor belong to the defendant. The determ nation of
what material falls within the scope of Rule 16 is within the

sound discretion of the trial judge. See United States v.

Fiorvanti, 412 F.2d 407, 410 (3d Gr. 1969).

In the present case, Agent Berretta's steno notes were
neither “statenents nmade by the Defendant” nor records
“contai ning the substance of any oral statenment” by the Defendant
under Rule 16(a)(1)(A). Instead, Berretta testified that the
notes recorded the fact of the tel ephone conversations, and the

essence of the Agent’s own statements.® Further, the notes were

® United States v. Molina-Guevara, 96 F.3d 698, 705 (3d Cir 1996),

whi ch Defendant cites, is inapposite. In Mlina-Gievara, the Third Circuit
found that a government agent’s handwitten notes of her post-arrest custodi al
i nterrogation of the defendant were produci ble under Rule 16. See id. at 700

(continued...)
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not di scoverable under Rule 16(a)(1)(C). The notes were not
material to the preparation of the defendant’s defense because

t he Defendant was able to cross-exanine Berretta effectively with
the materials actually produced and contradict her with the

Def endant’s own testinony. |In any case, it is pure specul ation

that the notes contai ned any inpeachnment material. See United

States v. Flecha, 442 F. Supp. 1044, 1047 (E.D.Pa. 1977)

(rejecting defendant’s claimof Rule 16 violation where it was
doubtful that the defendant woul d have benefitted fromthe
evidence in question). Simlarly, the notes did not in any sense
bel ong to the Defendant, and were not intended by the Governnent
for use inits case in chief at trial. See Fed. R Cim P
16(a)(1)(C. Therefore, the steno notes were not discoverable
under Rul e 16.

Even if the steno notes woul d have been di scoverable
under Rule 16, the Court finds that the Governnent coul d not
produce the notes because they did not exist as of the tine they
were requested. In her Mtion, the Defendant concedes that the
Governnent acted in good faith with respect to the notes. ( See
Def.’s Mot. at 6 n.7). The Court agrees, and finds that the
Government conplied in good faith with the Defendant’s rel evant

di scovery requests. See United States v. Ranpbs, 27 F.3d 65, 69

°(...continued)
705. The Mdlina-Guevara notes recorded the substance of a highly material
oral statement by the defendant--the defendant’s |ies about her nane and her
role in the drug transaction. See id. at 700. |In the present case, the Court
finds Agent Berretta s steno notes were not statenents of the Defendant, and
in any case were not naterial to the case.
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(3d Gr. 1994) (adopting good faith and harm ess error defenses

to governnent destruction of evidence).

3. Jencks Act and Rule 26.2

The Defendant next contends that she was entitled to
receive the steno notes under the Jencks Act, 18 U.S.C. s. 3500
(1994) and Rule 26.2 of the Federal Rules of Crimnal Procedure.

Rul e 26.2 and the Jencks Act require the Governnent to
produce to the defense, in tine for use in cross-exam nation
“any statement ... of the witness in [its] possession ... which
relates to the subject matter as to which the wi tness has
testified.” 18 U.S.C. s. 3500(b).° The Defendant argues that
the steno notes were “statenents” of Agent Berretta, required to
be disclosed for her use in cross-exam nation.

The Jencks Act defines a “statenent,” in relevant part,

as.

(1) a witten statenment made by said witness and signed or
ot herwi se adopted or approved by him [or]

(2) a stenographic, mechanical, electrical, or other recording, or
a transcription thereof, which is a substantially verbatimrecita
of an oral statenment nmade by said w tness and recorded

cont enpor aneously with the naking of such oral statenent.

® Rule 26.2, which was pronul gated to place the substance of the

Jencks Act into the Federal Rules of Crimnal Procedure, see Fed. R Cim P.
26.2, Advisory Conmittee Notes, contains alnost identical |anguage, requiring
the Government to produce “any statenment of the witness that is in [its]
possession and that relates to the subject matter concerning which the wtness
has testified.” Fed. R Cim P. 26.2(a).

-15-



18 U.S.C. s. 3500(e).’ The Court finds that the m ssing steno
notes were not “statenents” within the neaning of the Jencks Act
and Rule 26. 2.

In United States v. Ranpbs, 27 F.3d 65, 70 (3d Cir.

1994), the Third Crcuit faced the issue of whether the destroyed
rough notes of governnent agents constituted Jencks Act materials
when the agents thensel ves took the stand as wi tnesses. The
agents took the notes in the course of interviews with co-
conspirators who co-operated pursuant to plea agreenents. [d. at
67. Later, the agents destroyed sonme of those notes after
preparing formal summary reports. [d. Although it chastised the
agents for destroying the notes, the Court determ ned that the
destroyed notes were not “statenents” of the agents within the
meani ng of the Jencks Act because they were neither
“substantially verbatimrecitals” of anything the agents said,

nor witings that the officers later “adopted” in any way. 1d.

at 70 (citing United States v. Giffin, 659 F.2d 932, 937 (9th

Cr. 1981) (finding destroyed interview notes of U S. Departnent

of Labor civil conpliance officers not Jencks “statenents” with

respect to testifying agents)). Therefore, the Court found that

t he destruction of the interview notes did not constitute a

violation of the Governnent’s obligations under the Jencks Act.
In the present case, the steno notes are even nore

clearly not Jencks “statenents.” On cross-exam nation, Agent

! Again, Rule 26.2's definition of a “statenent” is nearly
identical. See Fed. R CGim P. 26.2(f).
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Berretta testified that it was not her practice to conduct
substantive interviews over the tel ephone. (Tr. at 118-19
(6/3/97) (Berretta)). Instead, the steno notes were inconplete
records of facts, and of the existence of the tel ephone contacts
t hensel ves. The notes were not a substantially verbatimrecord
of any statenents that Agent Berretta nmade to the Defendant.
Also, in their inconplete formthey could not be statenents

“adopted” by Berretta. See Ranbs, 27 F.3d at 70; United States

v. Ammar, 714 F.2d 238, 259 (3d Gr. 1983) (finding handwitten
notes or drafts nust at |east be shown to a supervisor before
constituting a statenent adopted by the author). Instead, only
the Agent’s later crimnal referral report could be said to have
been “adopted” by the Agent, and therefore constitute a

“statement” under the Jencks Act. See United States v. Mra, 994

F.2d 1129, 1139 (5th Gr. 1993) (finding agent’s “scattered
jottings” were not “signed or otherw se adopted or approved” by

t he agent, and were therefore not a Jencks “statenent”); Giffin,
659 F.2d at 937-38 & n.4 (“[1]f the agent |ater adopts or
approves that portion of his notes which does not sinply record
the remarks of the interviewee, his act of approval is likely to
attach nore to his conpleted formal report than to the ‘jottings’
fromwhich the agent drafts the report. |In that event, it is the
final report which becones the Jencks Act statenent and not the
rough notes.”) (enphasis in original). Therefore, the Court
finds that the steno notes were not Jencks Act “statenents,” and

accordingly not materials which the Governnent was required to
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produce to the Defendant. However, even if the steno notes were
produci bl e Jencks Act materials, the Court finds that they were
destroyed in good faith, and their destruction was harmnl ess error

under the circunstances of the case. See Ranps, 27 F.3d at 68-9.

4. Brady D sclosure

Finally, the Defendant argues that the |oss or
destruction of the steno notes constitutes a violation of the Due

Process concerns of Brady v. Maryland, 373 U S. 83 (1963) and its

progeny.
Under Brady, the Governnent is required to make an
affirmati ve disclosure of all material excul patory information

See Kyles v. Witley, 115 S. C. 1555, 1565 (1995). The Suprene

Court has instructed that for Brady purposes inpeachnent evidence

nmust be treated as exculpatory. See id. (citing United States v.

Bagl ey, 473 U.S. 667 (1985)). Therefore, the Defendant nust
prove that (1) the Governnment w thheld i npeachnent evidence, and

(2) the evidence wthheld was material. See United States v.

Pelullo, 105 F.3d 117, 122-23 (3d Cr. 1997).

Bef ore the non-di scl osure or destruction of evidence
can be found a violation of Due Process, it nust be shown that
the evidence was truly inpeaching. |In Ranos, the Third Grcuit
refused to find a Brady violation on the nmere possibility that
t he destroyed notes contai ned i npeachnent material . See Ranos,

27 F.3d at 71. The Court conti nued:
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We think it unwise to infer the existence of Brady material based
upon specul ation alone. Instead, we favor the approach taken by
the United States Court of Appeals for the Ninth circuit in
Giffin, that “unless [a] defendant is able to raise at |least a
colorable claimthat the investigator’s discarded rough notes

cont ai ned evi dence favorable to [hin] and material to his claim of
i nnocence or applicable to his punishnent--and that such

excul patory evi dence has not been included in any formal interview
report provided to defendant--no constitutional error of violation

of due process will have been established.” Giffin, 659 F.2d at
939.

| d.
In this case, |like Ranps, the Defendant has failed to

raise a colorable claimthat the steno notes contained

i npeachnment material that was not in the rough notes or crimnal
referral report actually produced. On cross exam nation, counsel
for the Defendant drew out the fact that Agent Berretta had not
recorded--in either her rough notes or crimnal referral--that
she had specifically informed the Defendant of her failure to
file tax returns for the years 1990-92. (Tr. at 119-22 (6/3/97)
(Berretta)). In her Motion, the Defendant clains that the steno
notes would simlarly lack any reference to specifically
inform ng the Defendant of the violations. (See Def.’s Reply
Mem at 3). However, the Defendant fails to articulate how the
steno notes would provide any inpeachnent naterial different or
nore effective than that actually used in cross-exani nation. See
Ranps, 27 F.3d at 71. Contrary to the Defendant’s suggesti on,
Agent Berretta testified to notifying the Defendant of the

viol ations from present recollection, not fromher m ssing steno

notes. (Tr. at 111-12 (6/3/97) (Berretta)). Therefore, although
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t he Defendant insists that the steno notes contai ned additional
i npeachnment material, her claimis purely specul ative.

To prove a Brady violation, the Defendant nust al so
show that the destroyed evidence was naterial to her defense.
See Kyles, 115 S. . at 1565-67. Destroyed evidence is materi al
if its suppression underm nes confidence in the outcome of the
trial. See 1d. at 1566. Accordingly, the question in the
present case is whether the Governnent’s failure to preserve and
di scl ose the steno notes had such an effect on the trial as a

whol e as to render the verdict unworthy of trust. See Pelullo,

105 F. 3d at 123.

As the earlier excerpts fromthe trial transcript
denonstrate, the absence of the steno notes had no neani ngf ul
effect on the fairness of the trial. Their destruction, while
i nproper, does not in any way render the outcone of this case
guesti onable. Therefore, the Court finds that the steno notes

were not nmaterial.

I11. Mdtion For a New Tri al

The Defendant al so noves for a new trial under Rule 33
of the Federal Rules of Crimnal Procedure on four grounds: (1)
the Governnent’s nondi scl osure of Agent Berretta’ s steno notes
requires a newtrial; (2) the Court erred in declining to charge
the jury on the defense theory of the case; (3) the Court erred

in giving the jury a supplenental “nodified” A len charge; and
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(4) the Court erred in charging the jury with the Governnent’s
“Del i berate | gnorance” instruction.

Under Rule 33, the Court may grant a new trial “if
required in the interest of justice.” Fed. R Cim P. 33. It
is arenmedy to be used only in exceptional cases, where the
evi dence wei ghs heavily against the verdict, or failure to grant
a newtrial would result in a mscarriage of justice. See

&overnnent of the Virgin Islands v. Conm ssiong, 706 F. Supp.

1172, 1183-84 (D.V.1. 1989); see also United States v. Flem ng,

818 F. Supp. 845, 846 (E.D. Pa. 1993). Therefore, the decision
whether to grant a newtrial is wthin the sound discretion of

the district court. See United States v. Mastro, 570 F. Supp

1388, 1390 (E.D. Pa. 1983). Wth this standard in mnd, the

Court will consider each of the Defendant’s contentions in turn.

A. Destruction of Berretta's Steno Notes

Breuer argues that the destruction of the Agent
Berretta' s steno notes was so prejudicial that she is for that
reason alone entitled to a newtrial. The Court’s reasoning in
rejecting the Defendant’s Mdtion for Judgnment of Acquittal
applies with the sane force to Defendant’s Mdtion for a New
Trial. The Court finds that the steno notes were neither
mat eri al nor inpeaching, and their inadvertent destruction did

not effect the probability of a different result. See Kyles v.

Witley, 115 S . C. 1555, 1566 (1995). Therefore, the Mtion for

a New Trial is denied on these grounds.
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B. Defense Theory of the Case

The Defendant next argues that she is entitled to a new
trial because the court erred in failing to instruct the jury on
her theory of the case, nanely that a finding that the Defendant
bel i eved her husband had filed the tax returns for the years
charged woul d negate willfull ness and nmake out a conplete
defense. (See Def.’s Mt. at App. 5).

It is within the discretion of the Court to refuse to

give a jury instruction. See United States v. Gross, 961 F. 2d

1097, 1101 (3d Cr. 1992). The Court is free to refuse a
proposed instruction unless the instruction is correct, not
substantially covered by other instructions, and so inportant

that its omssion prejudiced the defendant. See United States v.

Smith, 789 F.2d 196, 204 (3d Cir. 1986).

The instructions given to the jury adequately covered
the element of willfullness, on which the Defendant built her
case. Therefore, it was unnecessary that the Court give the jury

t he proposed instruction. See United States v. Frey, 42 F.3d

795, 800-01 (3d Cir. 1994) (stating that “even if the evidence
supports defendants; theories of defense, the court wll exam ne
the district court’s instructions as a whole to determ ne whet her
t hey adequately presented these theories of defense to the
jury”). Further, as the Court explained when rejecting it at the
charge conference, the Defendant’s proposed suppl enent al
instruction was argunentative. (Tr. at 157 (6/3/97)). It would

have been inappropriate for the Court to give such a charge.
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Instead, it was nore appropriate for the Defendant to suggest
this in her closing argunent, which she did. (Tr. at 27-30
(6/5/97)). Therefore, Defendant’s Mdtion is denied on this

gr ound.
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C. The Supplenental Instruction

The Defendant al so argues that the Court’s suppl enental

charge to the jury was an inappropriate “Allen charge,” so

prejudicial as to entitle her to a newtrial.

On the second day of deliberations, the jury reported

an inpasse. To assist the jury in making its decision, the Court

gave the follow ng instruction:

(Tr.

Ladi es and gentlenen of the jury, |I’madvised that you have
reached an inmpasse and |’ mgoing to ask you to continue your
deliberations in an effort to reach an agreenent, and | want to
make a few coments about that.

This is an inportant case. The trial has been expensive in

time, it’s been expensive in effort. 1It’s an enotional strain,
it's costly for both the defense and the prosecution. |f you
should fail to agree upon a verdict, the case will be |left open

and may have to be tried again. Obviously, another trial would
only serve to increase the costs of both sides, and there’'s no
reason to believe that the case can be tried again by either side
any better or nmore exhaustively than it has been tried to you

Any future jury nust be selected in the sane way that you
were selected, fromthe sane sources. And there’'s no reason to
beli eve that the case could ever be subnitted to 12 people who are
nore consci entious than you are, who are nore inpartial than you
are and who are nore conpetent than you are to decide it. And
doubt very seriously whether the evidence will be nore abundant or
cl ear than has been produced this week.

If a majority of you are in favor of a conviction, those of
you who di sagree shoul d reconsi der whether your doubt is a
reasonabl e one, since it appears to nake no effective inpression
on the mnds of others. On the other hand, those of you who are
in favor of acquittal, the rest of you should ask yoursel ves again
and nore thoughtfully whether you should accept the wei ght and
sufficiency of the evidence which obviously fails to convince your
fellow jurors beyond a reasonabl e doubt.

Renmenber, however, that at no tine is a juror expected to
give up his or her honest belief as to the weight affecting the
evi dence, but after full deliberation and consideration of the
evidence, it is your duty to agree upon the verdict if you can do
so.

You nust renenber that if the evidence in the case fails to
establish guilt beyond a reasonabl e doubt, the defendant should
have a unani mous verdict of not guilty.

"Il ask you to retire once again with these thoughts in
m nd and continue your deliberations in conjunction with the other
instructions that | previously gave to you

at 2-3 (6/6/97).
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The Court rejects the Defendant’s characterization of
the foregoing instruction as a “nodified Allen charge.”® The
Def endant cites no authority that establishes that the Court’s
suppl enental instruction was inproper. Therefore, the

Def endant’s Motion is denied on this ground as well.

D. The Deliberate I gnorance |Instruction

Finally, the Defendant argues that it was prejudicial
error to give the Governnent’'s instruction as to deliberate

i gnorance. The instruction stated:

The Government may prove that the Defendant acted know ngly
by proving, beyond a reasonabl e doubt, that this Defendant
del i berately cl osed her eyes to what woul d ot herw se have been
obvious to her. No one can avoid responsibility for a crinme by
del i berately ignoring what is obvious. A finding beyond a
reasonabl e doubt of an intent of the defendant to avoid know edge
or enlightenment would permit, you the jury, to infer know edge.
Stated anot her way, a defendant’s know edge of a particul ar fact
may be inferred froma deliberate or intentional blindness to the
exi stence of that fact.

It is, of course, entirely up to you whether you find any
del i berate i gnorance or deliberate closing of the eyes and the
i nferences to be drawn from any such evidence. You may not infer
that a defendant had know edge, however, from proof of a nistake,

negl i gence, carelessness or a belief in an inaccurate proposition

(Tr. at 83 (6/5/97)).
A jury instruction on deliberate ignorance is

appropriate in a section 7203 case, such as this one, where the

8 An Allen charge, nanmed for the case of Allen v. United States,
164 U. S. 492 (1896), in which the Supreme Court approved it, is a jury
i nstruction designed to coerce the jury into unaninity. See United States v.
Fiorvanti, 412 F.2d 407, 416-17. The charge asks jurors in the nmnority to
question their views for no reason other than that they are in the mnority.
For exanple, the jury charge at issue in Fiorvanti instructed the jurors to
“l'isten with deference to argunments of fellowjurors and distrust of [sic] his
own judgrment if he finds a large majority of the jury taking a different view
of the case fromthat what he does, hinself.” 1d. at 415

- 25-



defendant clains a | ack of guilty knowl edge and the evi dence at

trial supports an inference of deliberate indifference. See

United States v. Wsenbaker, 14 F.3d 1022, 1027 (5th G r. 1994)
(upholding trial court’s willfull blindness instruction in

section 7201 prosecution); United States v. Bussey, 942 F. 2d

1241, 1245-46, 1248-50 (8th cir.) ( section 7203 prosecution),

cert. denied, 504 U S 908 (1991); United States v. Bissell, 594
F. Supp. 903, 923-25 (D.N. J. 1997) (section 7206 prosecution).
I n assessing the propriety of the instruction, the evidence nust
be viewed in the light nost favorable to the governnent. See

United States v. Fingado, 934 F.2d 1163, 1166-67 (10th Cr.)

(finding sufficient evidence to support the instruction in s.

7203 case), cert. denied, 502 U S. 916 (1991).

The circunstances of the present case warranted the
del i berate ignorance instruction. The Defendant’s main theory of
defense was that her husband handled all of the famly’'s
financial and tax affairs, and therefore she was unaware of her
husband’s failure to file joint tax returns on her behalf for at
| east three tax years. The Governnent produced evi dence that
Agent Berretta had contacted the Breuers for their tax returns
continually for many nonths, including three conversations with
t he Defendant herself. Considering these facts in the Iight nost
favorable to the Governnent, the Defendant had every reason to
know that she had failed to file her returns. Because she argued
an “innocent spouse” defense to the jury, the Governnent was

entitled to an instruction that deliberate ignorance on her part
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could satisfy the elenment of willfullness. Therefore, the
Def endant’s Motion for a New Trial is denied on this final ground
as well.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.

BARBARA BREUER NO. 97-0082-02
ORDER

AND NOW this 12th day of Septenber, 1997, upon
consi deration of the Defendant Barbara Breuer's Mdtion for a
Judgnent of Acquittal and for a New Trial, IT IS HEREBY ORDERED

that the Defendant's Mtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



